INTRODUCTION
In 1960, the Supreme Court revolutionized arbitration, at least in the labor arena, by deciding the Steelworkers Trilogy, which encouraged arbitration to resolve labor disputes and directed the courts to abstain from involvement in the merits of these disputes. 1 The decisions validated a system of selfgovernment that had evolved in industrial workplaces and affirmed the peaceful resolution of labor disputes internally through the use of arbitration.
2 Labor arbitration is one of the premier achievements of American labor law.
But now workplace arbitration has taken a different turn. In the 1980s, the Supreme Court applied a similar deference to agreements to arbitrate statutory claims. 3 The cases involved arbitration agreements between businesses of roughly equal bargaining power. Businesses, however, seized on the judicial t Professor of Law, University of Richmond. Professor Hodges is grate- 2. See Am. Mfg., 363 U.S. at 570 (Brennan, J., concurring).
3. See infra note 7 and accompanying text.
approval of arbitration of statutory claims and began to include arbitration agreements in contracts of adhesion with employees and consumers. These agreements can have several effects. In many cases, they deprive the parties of jury trials. They may limit discovery and available damages, and shorten limitations periods for filing claims. And perhaps most importantly, they may limit the ability to bring a class action suit, rendering many smaller claims uneconomical. This new revolution in arbitration has the potential to limit employees' ability to vindicate their statutory rights.
With their long history of representing employees in arbitration, unions may have an opportunity to step in and provide representation for employees in these cases. 4 Private attorneys who represent employees are rarely attracted to individual arbitration cases because of the often-limited potential for damages. 5 In contrast, union representation in such cases, by either attorneys or trained union representatives, offers a benefit to employees that may help unions recruit new members. Additionally, representation in arbitration can be a part of a workers' rights campaign against employer-imposed arbitration systems that limit the legal rights of employees. Representation can provide a membership benefit to accompany new forms of union membership recently announced by the AFL-CIO for employees who are not in collective bargaining units. 6 Accordingly, unions should explore cost-effective methods of providing such benefits to enhance workplace justice for all employees. This Article analyzes the possibility of creating a program to provide representation to workers bound to arbitrate their legal disputes with their employers, while at the same time building a movement to challenge the practice of compulsory arbitration and its impact on workers' rights. First, I briefly review the Supreme Court's recent arbitration jurisprudence and its impact on workers, with a particular focus on the limitations on class actions. Then I move to a discussion of the advantages and challenges to the creation of such a program. Finally, I examine some alternative visions of what such a program might look like, highlighting the risks and benefits of different structures. While there is no doubt that there are challenges in implementing the proposal, there are also opportunities to build a movement of workers fighting for workplace justice across workplace boundaries. It is those opportunities that offer new hope to the labor movement.
I. THE COURT'S ARBITRATION JURISPRUDENCE AND ITS IMPACT ON EMPLOYEES Once the Supreme Court began to enforce agreements to arbitrate statutory claims,
7 the move to enforce workplace arbitration agreements was almost inevitable. Employment cases comprise a substantial part of the federal docket, and judges often view such cases with distaste. 8 Arbitration removes the cases from court and places them in a private system of dispute resolution, similar to that in the unionized workplace. The difference, of course, is that most employees with such "agreements" have no union representation. 9 
A. THE GROWTH OF ARBITRATION
In 1991, the Court enforced an agreement to arbitrate an age discrimination claim made in a securities registration application, finding that the Age Discrimination in Employment Act did not preclude agreements to resolve such claims in a dif- ferent forum than the courts. 10 Ten years later, the Court's tortured reading of the exclusion for employment contracts in the Federal Arbitration Act (FAA) opened the floodgates for enforcement of arbitration agreements imposed on employees as a condition of employment.
11 These cases signaled to employers that they could shift employees' statutory claims to the arbitral forum.
Employee plaintiffs and their lawyers have resisted arbitration, resulting in a multitude of cases at all levels of the state and federal court systems challenging arbitration agreements. Over the objections of employees, some courts have ordered arbitration of legal claims where rights that would be available in litigation are limited. Arbitration agreements may be enforced even where discovery is limited, where damages are limited, where the statute of limitations is shortened, or where the employee pays part of the cost of arbitration (unless that cost is prohibitive). 12 Where the unilaterally adopted arbitration procedure is too favorable to the employer, however, a court will not order arbitration. 13 Several theories have been used to challenge these arbitration agreements. Where the underlying statute prohibits arbitration agreements for the statutory claims, courts will not order arbitration.
14 This is also the Cir. 2003 ) (ordering arbitration despite a provision that the loser pays the fees of the other party and holding such a provision insufficient to show that arbitration is cost-prohibitive); Great W. Mortg. Corp. v. Peacock, 110 F.3d 222, 231-32 (3d Cir. 1997) (ordering arbitration despite a shortened statute of limitations and a waiver of punitive damages and holding that whether the employee waived the longer statute and punitive damages were questions for the arbitrator).
13. See, e.g., Hooters of Am., Inc. v. Phillips, 173 F.3d 933, 940 (4th Cir. 1999) ("We hold that the promulgation of so many biased rules-especially the scheme whereby one party to the proceeding so controls the arbitral panelbreaches the contract entered into by the parties.").
14. [98:1682 case when there is no real agreement to arbitrate. 15 Further, where a statutory claim cannot be effectively vindicated in arbitration, the employee can go to court despite the arbitration agreement. 16 Finally, arbitration agreements are subject to the same defenses as enforcement of any contract, such as duress and unconscionability.
11
While some state and federal courts have been vigilant about these defenses, 18 the Supreme Court has whittled away at them in recent years, casting doubt on their continuing viability. 19 The Supreme Court has played an important role, even in the state court cases, frequently finding that the FAA preempts state laws that prevent enforcement of agreements to arbitrate legal claims. 20 The result is growing enforcement of unilaterally imposed arbitration agreements to prevent employees from litigating statutory claims. The Supreme Court has been particularly active in addressing the impact of arbitration agreements on class actions.
B. Focus ON CLASS ACTIONS
Class actions are the legal bane of businesses. They enable large groups of consumers or employees to band together to sue the employer in one action. They are particularly useful for cases where each plaintiff has a small claim that would cost more to litigate than the claim is worth. Litigating as a group makes it cost-effective to bring the case. 21 Thus, the ability to bring a class action may increase the business's vulnerability to legal claims. Additionally, class actions are costly and timeconsuming to litigate. 22 They often attract media attention and accordingly may affect a company's reputation.
23 As a result, there is considerable pressure on companies to settle such claims when they are filed.
24
Aided by the Supreme Court, businesses have discovered a new way to eliminate class actions. As the result of a series of Supreme Court decisions, arbitration now serves that function. In another trilogy of arbitration cases since 2010, the Court has held that: (1) class arbitration cannot be ordered where an arbitration agreement does not explicitly provide for it;
25 (2) a California rule that invalidated most class action waivers in arbitration agreements as unconscionable was preempted by the FAA; 26 and (3) a class action waiver is enforceable even if an individual claim would cost more to litigate than is available in damages, rejecting the argument that the arbitration agreement denied effective vindication of the statutory claim. class arbitration where the parties stipulated that the arbitration agreement was silent on the issue.
28 Finding that the arbitrators' decision was based only on their own notions of good public policy, the Court found that arbitrators could not order class arbitration where the parties had not agreed to it, noting the vast differences between individual and class arbitration.
29
The following year, in AT&T Mobility v. Concepcion, the Court found that the FAA preempted a California law designed to protect consumers from class action waivers found unconscionable. 30 The Discover Bank rule held class waivers unconscionable where they are:
found in a consumer contract of adhesion in a setting in which disputes between the contracting parties predictably involve small amounts of damages, and when it is alleged that the party with the superior bargaining power has carried out a scheme to deliberately cheat large numbers of consumers out of individually small sums of 31 money ....
Although the FAA allows for the application of generally applicable contract defenses, the Court found that the law stood at odds with the accomplishment of the FAA's purpose of enforcing arbitration agreements and therefore was preempted. 34 The Second Circuit had ruled that the class action waiver was unenforceable because without a class action, the plaintiffs could not vindicate their statutory rights given the high cost of expert testimony in this antitrust case. 35 Although the Court had found in previous cases that arbitration would not be ordered when a plaintiff could not effectively vindicate a statutory right in arbitration, the majority ruled that this exception did not apply when it was too costly to enforce a None of these cases was an employment case, but each was an interpretation of the FAA, which has been interpreted to cover arbitration agreements in the employment setting.
37 Taken together these cases hold that a class action waiver in an arbitration agreement is enforceable unless the particular statute states otherwise and that unless the arbitration agreement expressly provides for class arbitration, no class claim is available in the arbitral forum.
38
Given employers' fear of class actions, these cases seem likely to spur even more employers to impose arbitration agreements on employees unilaterally. One development does offer faint hope for employees. In D.R. Horton, Inc., the NLRB found that employers who bar class claims in both arbitral and judicial forums violate the National Labor Relations Act because class actions are concerted activity protected by the statute. 39 The Fifth Circuit denied enforcement in Horton on appeal, 40 however, and most other courts that have considered the issue have rejected the application of Horton in actions to enforce arbitration agreements. 41 And Horton allows employers to force arbitration so long as a class action is available in arbitration.42 It seems likely that arbitration agreements in employment will continue to grow, which could have profound negative 36 [98:1682 effects on employees limited to the arbitral forum and deprived of the right to litigate as a class.
C. IMPACT OF ARBITRATION'S GROWTH For the employer, the arbitral forum offers certain advantages over litigation. It is not public, it is faster and often cheaper than litigation, and the case is not heard by a jury that may be more sympathetic to an employee than a business.
43 Because the employer often has better access to the evidence needed to prove an employment case, discovery limitations will make the employee's case more difficult in the arbitral forum.
44
If the agreement shortens statutes of limitations or limits damages that would be available in court, those provisions also benefit the employer. 45 There is some evidence that employers, as repeat players in arbitration, benefit from that status, as compared to employees who are not repeat players. 46 Employers may be able to secure both better arbitrators and more favorable decisions because of their repeat-player status. 47 And, of course, the class action limitations are extremely valuable, particularly where the employee's claims are of low value individually but large value collectively.
48 Because of the difficulties created by the arbitral forum and the unavailability of class actions, many plaintiffs' attorneys decline to represent employees who are limited to arbitration. 49 As a result, legal rights go unenforced and employee protections become mythical. 43 49. Cf. Rabin, supra note 4, at 220-21 ("Lawyers are trained to be combative, and they often structure their fees on the basis of time spent. What would make them turn instead to quick, inexpensive and less dramatic forums?").
Arbitration is not a panacea for employers, however. Many employment cases are decided in favor of the employer on summary judgment motions, before a trial is held.
50 Summary judgment may not be available in arbitration, 51 although evidence indicates its use is increasing.
52 Further, the arbitrator must be paid directly while judges are paid by the taxpayers. And the ability to appeal arbitration decisions is extremely limited, which is beneficial for the winner, but not the loser. 53 Also, because employee lawyers are likely to challenge arbitral agreements, they may result in costly enforcement litigation. 54 Accordingly, there are some counterincentives for employers considering implementation of an arbitration agreement.
There is no central repository for data on how many employers use arbitration agreements. Estimates vary. 55 The class action decisions from the last several years, however, are likely to increase consideration of such agreements, particularly by employers who may see themselves as vulnerable to class claims. 56 As arbitration increases, employees will find it more difficult to enforce their rights because of inability to find legal representation and enforcement costs. 57 As will be developed in the next section, unions, using either attorneys or trained union representatives, may help fill the gap. II. OPPORTUNITIES FOR UNIONS While the developments in the courts that allow employers to divert legal claims to arbitral forums create significant difficulties for employees in enforcing their rights, they may offer an opportunity for unions to offer representation in arbitration to build membership. Declines in membership have weakened union power and reduced the number of employees who see the value in union membership. 58 Many employees have an inflated view of their rights in the nonunion workplace.
59 Educating employees about their real rights and the difficulties of enforcement of those rights in the absence of union representation could pay dividends for unions in increasing membership and power.
Unions, using either attorneys or trained lay union representatives, could provide representation to workers with compulsory arbitration agreements for legal claims in workplaces without collective bargaining agreements. The representation could include not only the arbitration proceeding itself, but also any steps preceding arbitration, such as a grievance procedure or mediation.
60 Such services could be provided as a benefit of at-large 61 membership in the union. This attractive benefit may help recruit members outside the traditional method of organizing a collective bargaining unit. As some members take advantage of the arbitration representation, others in the same workplace will see the value of union membership. As membership builds, the union will eventually attain enough members to seek majority representation rights. 61. At large members would be those who are not a part of an existing collective bargaining unit. The AFL-CIO has indicated an interest in recruiting at large members. See Amber, supra note 6, at C-1.
The next section will discuss some of the advantages and risks to unions of developing a program to provide arbitral assistance to individual employees as a means of developing membership.
A. ADVANTAGES OF THE MODEL
The Need for Representation and Its Potential as a Recruitment Device
Most employer-created arbitration processes allow employees a representative of their choice, if only to ensure legal enforcement and ability to obtain arbitrators.
62 Because of the difficulty of obtaining counsel for arbitration, many employees with claims will have a need for representation. In general, private attorneys representing employees must take cases that provide promise for substantial recovery of attorneys' fees and costs in order to maintain their practices. 63 To do this, they consider several interrelated factors in selecting among potential clients. These factors include the strength of the claim, the potential for damages, the availability of attorneys' fees and the right to a jury trial. 64 While very highly paid employees may be able to afford to pay a lawyer to handle their case, most em- ployees, particularly those who have been terminated, need representation on a contingency basis so that the fees will come out of the recovery. 65 Additionally, many employment statutes provide attorneys' fees and costs to successful plaintiffs as part of the recovery. 66 A strong claim is more likely to result in either a litigation victory or a favorable settlement, which will lead to compensation for the attorney, either from the defendant or a percentage of the client's recovery. But if the plaintiff does not win the case, the attorney gets no compensation.
The size of the potential damage recovery is also a factor as the attorney risks being insufficiently compensated for the time invested unless there is a substantial likelihood of a significant recovery of damages. Unless the facts are egregious, making an award of significant punitive damages likely and/or a victory with accompanying attorneys' fees more certain, lower-wage employees will have more difficulty finding counsel than higher-paid employees because their damages will be smaller. 67 For the same reason, class actions are preferable to individual claims because aggregating damages makes the potential for recovering adequate fees to cover the attorneys' investment of time more likely.
68 Further, the employer may be more likely to settle a class action because of the size of the damages, the cost of the litigation, 69 and the potential for bad press. Finally, the availability of a jury trial is im.roortant because conventional wisdom, supported by some data, 0 is that juries are more likely to rule in favor of plaintiffs and to award significant damages. 67. See Colvin & Pike, supra note 52, at 31-33 (describing results of a study of arbitration cases showing that "the economic calculus will make it difficult for plaintiff attorneys to accept cases unless they offer relatively high damages and strong prospects of winning").
68. See Lisa B. Bingham, Employment Arbitration: The Repeat Players Effect, 1 EMP. RTS. & EMP. POL 'y J. 189, 198-201 (1997) .
69. While in theory class claims are less costly for defendants because they combine multiple claims in one proceeding, the reality is that most class members would not litigate individual cases so the cost savings are often more theoretical than real. Claims under the Fair Labor Standards Act and state wage payment statutes create particular difficulty for plaintiffs. Often the damages for any one individual are relatively small: a failure to pay overtime, for example, or a requirement that an employee work off the clock for a few hours a week. Where the employer makes a practice of these violations, such as by misclassifying employees as exempt when they are not or as independent contractors when they are employees, damages for a class may be significant. 72 A collective action 73 provides significant potential for recovery of attorneys' fees, but an individual claim in arbitration will be unattractive to most attorneys.
A recent study of employment arbitration found that almost a third of employees in employer-promulgated arbitration procedures represented themselves. 74 Further, even those employees who had a lawyer were far less likely than their employer to have a lawyer with experience in employment law.
75
Representation was an important predictor of employee win rates as well as the amount of damages, which increased substantially.
76
Accordingly there is a need for representation in these cases which the union can fill. Public sector unions have recruited members for many years with the promise of legal representation in disputes relating to employment. 77 Both teachers' unions and police officers' unions have been successful in maintaining membership, even in states that do not allow collective bargaining, by offering legal representation as a benefit of member- ship. 78 Teachers sued by students or fired in violation of tenure statutes can obtain legal representation paid by the union. 79 Similarly, police officers who are disciplined, discharged, or sued by citizens can obtain legal representation as union members. 80 Both of these professions have a significant risk of suits being filed against them by the members of the public they serve, which provides a particular inducement for the benefit of union-paid legal representation. 81 However, unions can also educate employees without similar risk, but who may have legal claims against their employer that they cannot afford to litigate, to recognize the value of the benefit. As discussed in the following sections, unions that provide such representation can use it to build membership and thus union strength and to improve the enforcement of workers' rights, benefiting union and nonunion workers alike.
Using Existing Arbitral Expertise and Balancing Employer Power
Unions that offer this benefit can use their existing expertise to assist workers in arbitration of legal claims. Most collective bargaining agreements contain arbitration provisions for contractual violations, and unions regularly arbitrate these claims. 82 extensive experience in the arbitral forum. While the employercreated arbitration forum will not be identical to the labor arbitration forum, the experience will still be valuable.
In addition, unions can balance the repeat player effect that benefits employers in legal arbitration. 83 Employers who have arbitrated previously are more successful in arbitration and when they have arbitrated before the same arbitrator, they are even more likely to win. 84 Additionally, employees recover more when the employer is not a repeat player than when it • 85 IS.
One possible explanation for the repeat player effect is the experience gained in prior arbitrations while another is that repeat player employers may screen out meritorious cases, settling them prior to arbitration. 86 Another possibility is that arbitrators maximize their chances of being reemployed by favoring the repeat player in close cases.
87 Finally, employees may lack knowledge about arbitrator backgrounds or the importance of arbitrator backgrounds that may influence the decision because of their lack of experience with arbitration. 88 Currently, even those employees with representation in employer-promulgated arbitration have attorneys with employment law experience far less often than their employers. 89 Further, employer attorneys are far more likely to be repeat players in arbitration than employee attorneys.
90
Data on labor arbitration where unions are involved in the process show that employee win rates tend to be higher. 91 While some of the disparities relate to differences in the forum and the norms that have developed in each, 92 others may be at- [98:1682 tributable to the comparative lack of experience of employers and employees and the fact that only the employer will be in a position to use the arbitrator in the future. These two factors that harm employee chances in arbitration can be remedied through experienced union representation. The union can assist in selecting an appropriate arbitrator, effectively represent the employee in the hearing and any pre-and post-hearing proceedings, and appear to the arbitrator as a repeat player who can affect future business. Thus, while arbitration is viewed by plaintiffs' attorneys with skepticism, the union may provide employees a better chance for success in the forum.
Demonstration of Value to Build Membership
Representing employees in arbitration provides an opportunity to demonstrate the value of union membership to individuals. As noted above, finding an attorney to enforce rights in arbitration is difficult. 93 Employees with claims will quickly realize that their rights are relatively ephemeral without a viable means to enforce them. While an employee might be able to arbitrate without representation, represented employees fare better in arbitration when the employer also has representation. 94 While there is always the potential that an employee who loses in arbitration will blame the union, an effective advocate will educate the employee about the risks of loss and demonstrate the value of representation, win or lose.
Representation offers an immediate and tangible value to the employee that is also visible to other employees. 95 The union can use the opportunity provided by representation to inform the employee(s) of other benefits of union membership and representation such as a union-sponsored training, collective bargaining agreements, just cause protection against discharge, and union representation on the job site.
96 Arbitration prepara- tion done at a union facility presents a chance for the client to make connections with other union members and union staff and learn more about the union. Motivated employees who demonstrate leadership potential could be trained to organize and educate other workers at the workplace or in the particular industry about the union and the benefits of representation, including the opportunity to obtain representation for legal claims. Indeed, if particularly skilled individuals are identified, they might even be trained to represent employees from their workplace in arbitration of similar claims.
97
Wage and hour claims, where many employees are treated similarly in pay denials, might be particularly susceptible to this sort of treatment. Once one or two claims are litigated in arbitration, a litigation formula is established that should work for similar claims without the need for a trained lawyer to handle the case. In fact, after some number of successful arbitrations, it is likely that the cases will settle quickly and the benefits of the union will be tangibly demonstrated to all employees.
Ensuring Enforcement of the Law
Helping workers enforce rights violated by their nonunion employers raises the floor for all workers, including union workers. Research has demonstrated that employees in unionized workplaces are more likely to enforce their rights. 98 pliance with legal requirements raises costs for employers. Nonunion employers who ignore the law can make it difficult for unionized and compliant employers to compete. Accordingly, just as it is in the interest of unions to raise wages of nonunion employers to avoid the race to the bottom, it is in their interest to force all employers to comply with the law.
To the extent that greater enforcement of law by union members is due to the lack of fear of retaliation because of the protection of a union contract, 99 offering representation to workers who have no contract will not increase enforcement. Another part of the explanation, however, is the union's education of workers about their rights and representational support in enforcing them. 100 Thus, education and representation of workers in unorganized workplaces will result in greater enforcement of the laws and benefit those in unionized workplaces as well. Unionized workers will benefit because their employers will not be threatened by nonunion competitors who can offer lower prices based on avoidance of legal compliance. Reducing the difference in cost structure between union and nonunion employers will make it easier for the union to negotiate better employment terms for unionized workers.
Having reviewed some of the benefits of the proposed representational model, I now turn to the concerns and risks that unions must consider before implementing this proposal.
B. MINIMIZING RISKS FOR THE UNION
Implementing a program to provide representation in arbitration to employees in unorganized workplaces is not without risk. The program must be carefully developed and implemented as part of an effort to increase union membership and legal enforcement to benefit all members of the union. below analyze several significant issues that must be considered in program design and implementation.
Remaining a Movement and Not Just a Service Provider
Using legal action as a primary strategy for developing and maintaining a social movement risks losing the very individuals that the union is trying to recruit.
101 Because legal action requires a level of expertise that the average worker does not possess, an organization trying to use litigation (or arbitration) to build worker membership may instead cause workers to feel disempowered and disconnected.
102 Thus, the process must be carefully constructed to involve the employees and to engage them in the broader organization, not just their own arbitration. Otherwise, once the arbitration is over, the employee will have no lasting connection to the organization. 103 It is important that the union remain a movement, not a service organization for its members. 101 Jennifer Gordon, who founded a worker center, describes the use of law not only to vindicate specific legal rights but also to challenge the system and foster collective activity through legislative action, protest, alliance building, and publicity. 108 For example, a group of workers represented by the union might use multiple individual claims in arbitration to impose a cost on the employer who has deprived the employees of the class action option.
109
Regardless of victory in individual actions, the workers may build solidarity around the goal of regaining their right to collective litigation of claims. Workers may also be motivated to support changes in the law relating to arbitration to allow not only workplace, but also consumer class actions. Using arbitration as part of a movement to increase workers' rights broadens the goal beyond just winning a particular arbitration. Having broader goals reduces the risk that workers will abandon the union once the arbitration is over.
Another advantage of making arbitration representation part of a broader campaign for workers' rights is that it reduces the adverse consequences of losing a case. Employee win rates in employment arbitration are not high, especially when the individual arbitration agreements of high-powered executives are excluded from the data. 110 While union representation may increase the win rate, there will still be lost cases, perhaps many. If the goal is not just winning a case, but imposing a cost on the employer and educating workers and the public about the loss of rights through unilaterally-imposed arbitration, employees are less likely to blame their representatives if a case is lost. The employees can then be motivated to educate their coworkers about the problems with the arbitration procedure that focused on legal action); GoRDON, supra note 103, at 300; Narro, supra note 101, at 342-43.
107 that may have affected their ability to win the case. m Employees can also help the union compile data to support legislative efforts to restrict unilaterally-imposed, unbalanced arbitration procedures. Whether the goal be eliminating compulsory arbitration or requiring fair and balanced arbitration procedures, their stories can become a part of efforts to advocate for change. In this way, the union's representation is used to build and sustain a movement. Finally, both educating and listening to workers are essential if representation in arbitration is to translate to active union membership. If the union is nothing more than a legal service provider to the member, then the program will be nothing more than a lost opportunity for the union.
NLRA Limitations on Moving to Majority Representation
Because a major goal of the arbitration program is building membership, where possible, unions will want to increase membership in each workplace to become the majority representative for the employees. At-large members will have whatever benefits the particular union chooses to provide but cannot, at least under current law, compel the employer to negotiate with the union. Only when a majority of employees in an appropriate bargaining unit choose representation will the bargaining requirement attach, enabling the union to negotiate a collective bargaining agreement to protect the workers. Unions interested in moving from one or more at-large members to majority representation must be aware that providing free representation during the critical period between a petition for representation and an election may be grounds for setting aside an election won by the union.
112 While the National Labor Relations Board had previously held that providing employees free legal services relating to employment concerns was not objec- unit." 115 The rule was qualified, however, in a footnote, stating that where legal assistance was an existing benefit of union membership, not conditioned on joining the union before the election, providing such assistance only to members was not ob-
Jec 10na e.
The Stericycle rule does not provide a serious obstacle to the legal assistance benefit so long as it is provided to all union members regardless of the election. While none of the cases involved the precise program advocated here, a benefit tied to membership that is available to employees who choose to join the union even without a majority organizing campaign would seem to pass muster under the existing rules, as it would be available to all members regardless of when they joined the union. To add extra insurance that the benefit would not invalidate a pending election, the union could avoid filing any claim during the critical period, since the Board drew a bright line rule that permits legal representation in claims filed before the petition but finds objectionable claims filed during the critical period.
117 Because the median time between filing the petition and the election is thirty-eight days, 118 avoiding filing during this time period would not pose a significant problem in most situations. Thus this program should not interfere with union efforts to convert at-large members to majority representation where support exists.
Duty of Fair Representation or Other Potential Liability
An important question in determining whether to institute such a program is whether the risks for liability for the union outweigh any benefits from increased representation. In providing representation in arbitration outside collective bargaining, the union's intent will be to offer the best possible representation. Anything less will not serve the interests of either the union or the workers. Nevertheless, some cases will be lost, some workers will be unhappy, and some may bring legal action (1985) (holding that leaflet telling employees that the membership benefit of free legal services from the union would be available to employees in the event the union won the election was not objectionable because it merely advised employees of an existing union benefit)). against the union. While setting realistic expectations regarding the outcome of arbitration will help deal with this problem, it is important to consider what legal claims might be available to dissatisfied workers.
When representing workers in arbitration under collective bargaining agreements, unions are governed by the duty of fair representation. The union's representation cannot be arbitrary, discriminatory or in bad faith or the union will be liable to the employee for any losses attributable to the union's conduct. 119 The duty of fair representation, however, arises from the right of exclusive representation. 120 It is necessary to ensure the constitutionality of the law, which deprives the employee of the right to negotiate directly with the employer and substitutes representation by the union. 121 Thus, the purpose of the duty does not require its application when the union is offering representation to employees who may choose instead to represent themselves because they are not a part of a majority bargaining unit. Representation is a benefit of union membership, but acceptance is not an obligation. The employee remains free, in the case of legal claims, to choose alternative representation. Indeed, the same is true of legal claims even where the union is the majority representative unless the union has negotiated an exclusive forum for legal claims that bars the employee from choosing alternative representation. Based on existing precedent and the rationale for the application of the duty, it seems unlikely that the duty of fair representation would apply to unions representing employees in arbitration where the employee remained free to choose other representation. Because none of the existing case law arose in an identical context, however, the answer is not certain. Most of the decided cases arose when the union failed to file legal claims, and many involve efforts by employees to evade the statute of limitations based on the union's failure to file. 123 Courts declined to find any duty on the part of the union to file a claim, absent any explicit promise to do so, when the employee was free to file his or her own claim. But in the program proposed here, where the union has voluntarily taken on representation of the member in a legal case, some duty to the member may apply.
If attorneys are used, ethical standards regarding representation will apply, and malpractice claims will lie against the lawyers who fail in their duty. If union representatives are used, 124 the duty of fair representation might be the most favorable standard for the union as it applies a relatively high bar for claims and provides the union a wide range of reasonableness in its decisions. 125 The wide range of reasonableness, however, is designed to provide the union the flexibility needed to represent all workers in the exclusive representation context. Representing an individual in a legal claim, particularly where there is no majority representation, does not implicate those concerns, with one possible exception. The union which represents the entire bargaining unit must make decisions about wise use of resources and may choose not to arbitrate certain contractual claims because of resource limitations. 126 The same concerns may apply to at-large union members. Once the union commits to representation as a benefit of membership, however, it would seem committed to providing such representation on the terms offered. Failure to do so might well give rise to a legal claim against the union, perhaps in the form of breach of contract. In addition, negligent representation by a union representative might also give rise to a common law claim of breach of a duty. 127 While the union might argue that such a claim is preempted by the duty of fair representation, 128 it is unclear whether the duty would have such force in the absence of exclusive representation. In either case, there is some risk of liability for unions instituting such a program. While attorneys can protect against suits for malpractice with insurance, unions should consider the potential for liability in using union representatives as a cost of the model. There is no reason that the risk of claims against the union would be any greater than the risk of duty of fair representation claims in the exclusive representation context, however. And finding a lawyer to sue the union would be even more challenging than finding a lawyer for arbitration in the first place. Thus, the risk should be factored into the cost, but should not dissuade unions from developing the program. Financing considerations will be contemplated further in Part IV.
Unauthorized Practice of Law
While unions commonly use union representatives in contractual arbitration without consideration of the unauthorized practice of law, even where such claims might implicate or overlap with legal claims, 129 the growth of arbitration of legal 130 While an employer's program of arbitration may not limit representation to lawyers, this does not prevent the bar from intervening to protect consumers from unauthorized legal practice. The bar may be more concerned if the arbitration is being undertaken for compensation in the form of dues, as the program contemplates, as contrasted with representation by a friend, family member or coworker. Further, an employer who fears that union representation in arbitration may lead to unionization of the workforce may be motivated to report such representation to the bar. If the duty of fair representation does not apply to protect the union member from union misconduct, 131 the bar may be even more concerned about protecting members from unauthorized practice oflaw.
There is no easy answer to the question of when unauthorized practice of law occurs in arbitration. The issue could arise whether union representatives or out-of-state lawyers are involved. The cases that would be covered by the proposed program will largely involve legal claims. That they take place in the arbitral forum does not automatically place them outside the practice of law. Such determinations depend on the law of the state. One question will be whether the state has authorized representation by either nonlawyers or out-of-state lawyers in arbitration. 132 That in turn may depend on which state's law applies.
133 Some arbitrations may take place in a location other than where the dispute arose, and much of the preparation may take place in yet other jurisdictions. 134 In some states, out-of-state attorneys may be able to do a few arbitrations per year without engaging in unauthorized practice or may be able to obtain admission pro hac vice for purposes of a particular case. 135 issue, and none that the court or the parties could find had prohibited union representatives from arbitrating contractual claims. Another question will be whether the arbitration actually involves the practice of law at all.
136 If not, unauthorized practice is not an issue. The answer will depend in part upon the design of the arbitration system and the state law that applies.137 Many of the arbitration systems for nonunion employees have been structured to contain at least some of the elements of a judicial proceeding in order to avoid being set aside by a court on grounds that the agreement is unconscionable or the employee is unable to vindicate the statutory rights in the proceeding. 138 These elements may make it more likely that an arbitration is construed as the practice of law.
In the many jurisdictions that have adopted ABA Model Rule 5.5(c)(3), the questions are easier to answer for attorneys; the rule authorizes licensed attorneys to practice law temporarily in an ADR proceeding if their representation in the case is "reasonably related" to their practice in the jurisdiction where they are licensed. 139 For non-attorneys, however, or attorneys in other jurisdictions, the questions are more complex and require a careful evaluation of state law.
These issues relating to unauthorized practice of law complicate the creation of an arbitration program for legal claims, but provide ammunition for an advocacy campaign against the use of arbitration to deprive employees of their legal rights. Employees can be compelled by their employer to arbitrate le- 136 . Id. at 31-37; Buhai, supra note 127, at 94. 137. Blankley, supra note 130, at 33-36 (discussing varying views on whether and when arbitration is the practice of law). While some states have not construed arbitration as the practice of law under the unauthorized practice of law limitations, these cases have involved attorneys not authorized to practice in the jurisdiction and not non-attorneys. See, e.g., Colmar, Ltd. v. Fremantlemedia N. Am., Inc., 801N.E.2d1017, 1028 (2003) (recognizing that arbitration is more informal than a judicial proceeding, is chosen for the informality which leads to quicker and cheaper resolution of disputes, is not required to follow the rules of evidence, and does not rely on legal precedent; refusing to set aside an award because of the participation of an attorney not licensed in Illinois); Prudential Equity Grp. LLC v. Ajamie, 538 F. Supp. 138. See, e.g., Cole v. Burns Int'l Sec. Servs., 105 F.3d 1465, 1482 (D.C. Cir. 1997) (finding on due process grounds that a predispute arbitration agreement is enforceable only when it provides for neutral arbitrators, more than minimal discovery, a written award, all types of relief available in court, and does not force the employee to pay unreasonable costs or arbitrators' fees); Armendariz v. Found. Health Psychcare Servs., Inc., 6 P.3d 669, 682 (Cal. 2000) (reaching the same result on unconscionability grounds).
139. See MODEL RULES OF PROF'L CONDUCT R. 5.5(c)(3) (2013). Twentynine states have adopted this provision although six have modified the rule in ways that may alter its application. Blankley, supra note 130, at 47. gal claims in a less hospitable forum, deprived of the ability to bring such claims as a class, and then deprived of representation because attorneys are uninterested or unaffordable and non-attorneys are ineligible due to bar rules. The reason that non-lawyers have been permitted to practice law in some areas is a tacit recognition that poor and middle-class Americans have been deprived of access to legal services due to cost. 140 Efforts to restrict union representation of workers in arbitration can become part of the campaign to combat unilaterallyimposed arbitration and provide a fair and neutral forum for workplace disputes.
These issues relating to the unauthorized practice of law must be taken into account in determining the financing of the system and the model to be chosen, and it is to those two subjects that the Article turns next.
III. STRUCTURING AN EFFECTIVE AND SUSTAINABLE PROGRAM

A. FINANCING THE PROGRAM
Perhaps the most difficult issue is how to finance such a program. Representation can be costly and the demand is somewhat unpredictable. The program would backfire as a tool for increasing union membership if the need for representation outstripped the ability to provide it effectively. Thus the program must be structured in a way that makes financing feasible. While the program might vary based on the particular union, this section will set forth some programmatic options relating to finances. 141 The following section, which discusses how to provide the representation, will also affect the financial viability of the program. 
Eligibility for Assistance
Since a major purpose of the program is to increase union membership, the benefit should be offered to union members only. Unions should consider whether to require a waiting period after joining for eligibility for representation. A waiting period would prevent individuals from joining only when they need representation and thus increasing costs. If most members need representation, there will an insufficient number of members who do not use the benefit to subsidize the cost of representation. On the other hand, the recruiting appeal for representation may be less attractive to those who cannot foresee using the benefit. And long delays in seeing benefits from the program may cause employees to cease membership. It will be important to publicize victorious cases to members and potential members so that they see the value of obtaining and retaining membership.
Scope of Assistance
The program will also need to define the scope of legal assistance available. The union needs to create a program with the correct balance to ensure that costs to the union are not excessive while still providing a valuable service to members. To some extent, the scope of representation will depend on anticipated utilization and the model of representation chosen. The proposed model is to offer representation in arbitration, including any procedures preceding arbitration. An alternative would be to offer representation in any legal dispute relating to employment regardless of forum.
Limiting the program to arbitration reduces the population of employees who can be effectively recruited using this benefit. The arbitration-only option would apply primarily to newly recruited at-large members, as most existing members will not have an arbitration program for claims other than those under the collective bargaining agreement, unless the union has chosen to negotiate such a program. This would reduce the cost of the program. A program offering representation for all workplace legal claims regardless of forum will be substantially more expensive as existing members would likely take advantage of the option as well. 142 Additionally, the union must 142. Of course, some unions already provide representation for members in cases involving claims under laws such as the Fair Labor Standards Act and the various discrimination laws. Another option is to offer a broader legal services plan that also covers common claims not directly related to employment have attorneys available for cases litigated in the judicial forum. 143 Alternatively, the program could cover all arbitration, including consumer arbitration, which would expand the benefit in ways that would aid existing members, but would also challenge existing union expertise.
An arbitration-only program has the advantage of being part of a larger political and social justice campaign to fight back against employers who are limiting employee and consumer rights using binding arbitration agreements. Such a campaign would align unions with plaintiffs' employment attorneys and other groups, such as Public Citizen, who are fighting the arbitration battle. 144 As noted above, it also broadens the goals of the program beyond winning a particular case, which increases the utility of the program as an effective recruitment and retention device.
Limiting representation to arbitration will likely be cheaper for the union because it is likely to involve only one hearing with very limited availability of any appeal. Moreover, the speed of the process will avoid tying up the representatives for long periods of time. If the employer's ADR program includes such as real estate closings, divorces, and immigration issues. Some unions have a history of offering such plans. See, e.g., Affordable Access to Justice, UAW LEGAL SERVS. PLAN, http://www.uawlsp.com/default.asp (last visited Apr. 4, 2014). Unions have more general plans as well. See Legal Help for Union Families, UNION PLUS, http://www.unionplus.org/legal-aid-services (last visited Apr. 4, 2014) (offering legal assistance to members and retirees of participating unions). As noted above, the more claims that are covered, the more costly the benefit as more people are likely to use it. In addition, while there are opportunities to recover legal fees from the defendant in many successful employment cases, thus reducing the cost of representation, in other areas of law, such as real estate and immigration, no fee recovery is available. On the other hand the costs of representation will be quite low for some cases, such as simple real estate transactions. This type of plan, however, is less likely to serve the purpose of engaging employees in the broader union movement and more likely to draw and retain only those who see the union as a competitive service provider. Any type of legal services plan that requires practice in court will require use of counsel authorized to practice in the jurisdiction, potentially increasing costs. earlier steps, the case may settle in those stages, reducing the costs. Litigation, however, might take years, involving extensive pretrial discovery and appeals, as well as pretrial motions with accompanying briefs.
To reduce the cost of the program (and also the benefit), the union could limit claims to certain legal violations. For example, claims relating to unpaid wages under state and federal law are likely to be difficult for employees to pursue in individual arbitration, where the cost might exceed the amount of the recovery. 145 These claims may be less complex to arbitrate than discrimination claims, for example, and easier to standardize once a few successful claims have been brought. 146 Without potential for class actions, these claims may be far less attractive to the plaintiffs' bar. 147 The union could provide a real service to employees, tying into the theme of challenging employers who try to take away employee rights using arbitration. The downside to this limitation is that it makes the benefit less attractive than one that covers a broader range of workplace disputes. Discrimination, wrongful terminations under state tort and contract law, and violations of the Family Medical Leave Act are common claims that also cry out for legal representation.
Another question is whether some judgment will be made as to the prospects for success before the union undertakes representation. Including such a requirement is essential to pre- , http://www.texasemploymentlawblog.com/2013/04/articles/trial-practice -litigation-issu/corporate-attorneys-planning-strategies-to-pick-off-flsa -collective-actions (describing business strategies for defeating FLSA collective actions in light of Genesis Healthcare and pointing out that these cases could become so difficult that plaintiffs' lawyers will decline to accept them).
[98:1682 serve resources for cases in which there is a viable claim. The union must decide who will make the determination of viability and what standard will be used. Further, the standards for the determination must be clear to the members to avoid unhappiness and legal action when denials occur. Certainly the union should be able to decline representation in cases where there is no viable legal claim, and strong claims pose no real issue, but there are many arguable claims where success is uncertain. At a minimum, the decisions must involve assessment by a lawyer and include an explanation to the member of the reasons for the decision.
The more claims that are covered, the more valuable the benefit is to the employees but the more costly the benefit is to the union. Where the arbitration plan is so tilted against employees that success is unlikely, the union must decide whether to decline representation or challenge the plan in court. Such litigation will be expensive, but may offer the potential for recovery of legal fees and if successful will benefit all of the employees in the workplace. Further, as noted above, even a loss in such cases can be fuel for the fire of both membership recruitment and arbitration reform. Nevertheless, without some victories in arbitration the program is likely to be both unpopular and unsuccessful.
Another consideration is whether the union will cover all costs of representation or impose some limits either in maximum monetary terms or in terms of services covered.
148 For example, if the employee is responsible for part of the cost of the arbitrator it should be clear whether the union pays that, as well as other costs of litigation such as discovery. In addition, the program must be clear on whether the union provides representation for appeals of unfavorable decisions. Given the limited grounds for appeal of arbitration, 149 the union should certainly retain the right to decide not to fund an appeal unless prospects for success are substantial. That limitation and the reasons for it should be clear to members and used to bolster the campaign to limit or reform compulsory arbitration. Deci- sions about the scope of representation must be carefully considered, as they will impact both the costs and benefits of the plan.
Marketing and Rollout of the Plan
To some extent, the costs of the plan will depend on how and to whom it is marketed. To avoid being overwhelmed with more claims than the system can handle, 150 the program could initially be marketed or tested in a limited way, perhaps to employees in industries where the union already represents some employees, or to those where at least some employees have shown interest in union membership. Alternatively it could be piloted in a particular geographic area where the union has available local representatives who can handle the claims.
151
Limiting the geographic area facilitates compliance with bar requirements regarding unauthorized practice of law and fee sharing. Additionally, a slow roll-out will give the union the opportunity to test the program and work out any kinks before a wholesale campaign.
Union Membership Dues
Unions already have set membership dues for existing and prospective members. AFL-CIO unions have just voted to adopt new forms of representation with new dues structures and/or other financing mechanisms.
152 As a benefit of membership, representation could be covered by dues payments or subject to an additional charge, calculated by the union. Depending on the scope of the benefit, some dues increase or additional charge may be necessary.
Since this benefit is designed as a tool to recruit new members who are not a part of a collective bargaining unit, a union that does not currently have at-large or affiliate members will need to determine whether to charge the same dues to those members or a different amount based on the availability of benefits and the cost of representation. Even those that cur-150. Of course, depending on the scope of the plan or pilot program, existing members may utilize the plan immediately.
151. Recent research by Colvin & Pike demonstrated that arbitration cases in California were more likely to be successful and to achieve a higher damage award for the employee. Colvin & Pike, supra note 52, at 28-29. This may suggest that California is a good place to begin the program although it also indicates that Californians may not need the program as much as employees in other states.
152. Amber, supra note 6.
rently have such members may need to reconsider the dues structure in light of this added benefit. 153 Working America, the AFL-CIO's affiliate for members in units not represented for collective bargaining, is currently considering a dues structure based on services and benefits provided, which might provide an opportunity to test this idea. 154 A key factor in cost will be the model of representation used, and it is to that factor that the Article turns next.
B. PROVIDING REPRESENTATION
There are a variety of possible models for providing representation in legal disputes. Careful evaluation will be necessary to determine the best model for each union. This section is not designed to provide a comprehensive analysis of all possible issues, but to highlight some of the available models for consideration and suggest some of the benefits and concerns that might arise with each.
Unions arbitrating collective bargaining disputes use varied representation models. Some regularly use attorneys for arbitration, either in-house lawyers or attorneys from law firms, while others rarely use attorneys, preferring to utilize union representatives in arbitration cases. Cost and complexity of the case are certainly factors in making this determination. As for the legal arbitrations contemplated, depending on the scope of cases, some may require attorneys for effective representation because of the legal complexity while others might easily be arbitrated by trained union representatives. In addition, questions of unauthorized practice of law must weigh heavily in this determination. 155 Whatever model is chosen, it should be clear· up front to the members who will represent them or, ifthe plan uses both attorneys and union representatives, who will decide which representatives handle which cases. The sections that follow discuss the considerations in deciding which representational model to follow. 1. Attorneys These are legal disputes and the immediate instinct is to use lawyers to try them, regardless of forum. Lawyers are trained to handle legal disputes. Their training and experience enables them to see the nuances of cases that may be missed by lay representatives. There are clear rules that apply to all attorneys and govern their representation of clients. 156 The availability of malpractice insurance to guard against claims by dissatisfied clients is another benefit of using lawyers. Unions typically have attorneys on staff and frequently also use outside counsel. Either could be utilized to handle legal claims of members. Important considerations in deciding between them are cost to the union, availability of attorneys authorized to arbitrate in the relevant jurisdictions, and the application of ethical rules regarding representation and legal fees.
a. In House Attorneys
Virtually every existing national union has a staff of attorneys that handles a variety of legal matters for the union. Some local unions employ staff attorneys as well. It is well-settled that the union can employ attorneys to assist members with legal claims without running afoul of state bar requirements.
157
The union might use its own staff attorneys or set up a separate legal plan with attorneys employed specifically to aid workers in their legal disputes with employers.
1.
Financial Considerations A significant benefit of using staff attorneys is cost.
158 Paying attorneys a salary is likely to be more cost-effective than 156. See, e.g., MODEL RULES OF PROF'L CONDUCT (2013 825 (quoting an employer's counsel who suggests that employers should, if necessary, pay for the employee's lawyer because it makes the process easier for both parties and provides the employee with both a realistic view of the prospects for success and advice about the fairness of any settlement). The union's program should make clear that members are expected to take advantage of any funds provided by the employer and use them to pay for representation. It is highly unlikely that such fees will cover the entire cost of representation, but they will alleviate some expense. Where such programs exist to convince employees to join the paying outside counsel to litigate. In today's tight job market for lawyers, hiring qualified attorneys interested in workers' rights and willing to work for a union representing workers with legal claims should not be difficult. However, hiring staff does come with the added costs of the benefits the union provides and associated employment costs, such as workers' compensation and unemployment insurance. Geographic considerations may also be relevant. It may be more cost-effective to use outside counsel in locations requiring significant travel costs for union staff lawyers. Additionally, the union must consider whether the staff attorneys will be able to arbitrate in the relevant jurisdictions. Thus, the union must determine whether it is more economical to hire attorneys or contract with outside counsel, which will depend on many factors and might change over time.
Even where the union's attorney is salaried, if the legal claim results in a remedial award of attorneys' fees, those fees can be awarded at market rates so long as they fiO into a litigation fund and not into the union's general fund.
1 9 To avoid ethical concerns about fee splitting arrangements with nonlawyers, the fund should be controlled by attorneys and used to support only legal actions, not other union functions. 160 union for the benefit of representation, the union must be prepared to show the inadequacy of employer funds for obtaining effective representation. Additionally, using employer funds to pay union-provided attorneys raises the question of whether payment of those funds to the union or the employee would violate § 302 of the NLRA. See 29 U.S.C. § 186(a) (2012). Because the payment is to the employee, and not to the union directly, it would seem to implicate only § 302(3), which prohibits payment to employees to influence other employees in the exercise of their § 7 rights. Id. § 186(a)(3). Since that is not the purpose, § 302 should not bar the use of the fees to pay union lawyers, so long as the fees go towards legal representation, and not the general treasury. ii. Ethical Issues Regarding Representation The concern that animates the prohibition on fee sharing also applies in general to the employment of attorneys by the union, controlled by non-attorneys, to represent members. The fear is that the attorney will be influenced by something other than solely the needs of the client. In approving the use of union attorneys to represent members in United Mine Workers, the Supreme Court characterized the possibility of conflicting interests between the union and employees as "theoretically imaginable," but found it to be no justification for barring union legal assistance to members. 161 To insure protection of the interests of members and to avoid any issue with the bar, the program should provide for complete independence on the part of the lawyers making decisions regarding clients' cases. It should require attorney compliance with all ethical rules and in particular, dedication to the interests of the union member/client.162 Ideally, designated attorneys should handle the members' cases exclusively, while others handle the union's legal business. Such separation will protect the interests of the union, the members, and the attorneys. 163 Using a separate leComm., Op gal plan which employs the attorneys but is funded by the union might further emphasize the distinction.
b. Outsourcing Representation
An alternative method for providing the legal services to members is to outsource the representation to private attorneys. Most unions use outside counsel for some legal services and thus have relationships with private attorneys who specialize in labor and employment issues. Additionally, attorneys who specialize in representing employees may be interested in handling these cases if payment were more certain than in a contingent case involving an individual employee in arbitration. 164 The U. Costs, Fees, and Ethical Limitations Use of outside counsel may be more expensive than hiring staff attorneys. Outside counsel are typically compensated on an hourly basis, although the union could negotiate favorable rates, particularly in today's legal market. Attorneys must make sufficient income to support their practices, which explains the general lack of interest in many of these cases. Negotiation might produce a favorable fee agreement beneficial to both the union and the attorneys, however. A creative arrangement might reduce the costs to the union to comparable to or less than the cost of in-house lawyers.
As one example, a nonprofit group representing day laborers paid an attorney a $10,000 retainer to represent the day laborers in their workers' compensation claims. 166 The organization allowed the attorney to keep 10% of the recovery for each claim and to pay back the organization with the first $10,000 collected through this process. 167 The remainder of the fees belonged to the attorney. 168 The bar approved the arrangement, noting that because the payment to the nonprofit was not contingent on the amount of the recovery and because of the nonprofit's purpose, there was little likelihood that the nonprofit would interfere with the attorney's professional judgment. 169
Additionally, allowing the practice would further the purpose of making legal services more available to underserved populations.110 In such an arrangement, the union can predict its costs. However, it does not then benefit from all of the fees awarded in successful cases where defendants pay fees. Recovery of fees in excess of those paid out to the lawyer offers a way for the union to finance other litigation on behalf of employees. In the case of staff attorneys, the ability to obtain market rate fees offers that opportunity. With outside counsel, such recovery is less likely unless the union can negotiate to pay less than market rates and obtain a fee award of market rates or more.
171 Contentious litigation over the fee award will raise the costs of the case. And fee awards shared with the union by outside counsel may raise more questions with the bar than those by in-house attorneys.
The concern of the bar that differentiates outside counsel referrals from in-house attorney cases is that cases might be referred to counsel who promise the greatest "referral fee" to the referring organization. 172 Many bars have recognized that these concerns are not present when the referring organization is a nonprofit with a goal of increasing access to legal representa-169. Id. 170. Id. 172. See R.I. Ethics Op., supra note 160 (noting that fee-splitting could cause a lay-person to hire the lawyer who offers the best referral fee, rather than the most competent lawyer).
sion of the arbitration services in the plan will entail minimal administrative cost. Setting up such a plan, however, will involve administrative costs which must be taken into account in determining the best structure.
The union could create a legal services plan in partnership with other organizations such as worker centers or existing legal aid programs in the area. 178 One advantage of creating a separate organization is that, consistent with existing legal requirements, it might be established as an organization that would entitle attorneys working for the organization to loan forgiveness after ten years of employment in qualifying organizations.179 Unions do not qualify, but a separate organization funded in part by the union and created in partnership with existing service providers to low income populations, if carefully structured, could meet the requirements. 180 If so, the organization could attract young lawyers who would be willing to work for lower pay because of the loan forgiveness attached to employment. A cheaper alternative to using lawyers, however, would be to employ union representatives in arbitration.
Using Union Representatives
The use of union representatives in place of attorneys could reduce the arbitration costs to the union even further. In many unions, union representatives are trained to arbitrate cases and regularly do so. 181 In most cases, however, the claims are contractual rather than legal, 182 although there is occasional overlap. Accordingly, additional training may be necessary to enable union representatives without legal backgrounds to handle these claims. And some cases may be too legally complex to be handled by a union representative. As noted above, however, in some instances, once a few cases have been arbitrated, similar cases could easily be tried following the pattern. 183 For example, if many employees have been required to work off the clock under similar circumstances, it would be relatively easy for a union representative to try such cases based on a litigation pattern. The legal questions as to whether payment is due are relatively straightforward, and the cases will turn mostly on the facts. 184 The most significant question about using union representatives is whether they would be engaged in the unauthorized practice of law . 185 There appears to be a significant risk in many states that arbitrating legal claims might be deemed the unauthorized practice of law, even if the employer's arbitral system contemplates nonlegal representation. 186 The union must consider the risk of legal liability should it undertake such a model. While the union might be able to insure against duty of fair representation claims and perhaps other legal claims of negligent representation if such representation is in compliance with law, unauthorized law practice would most likely negate any insurance.
A less risky model would use union representatives like paralegals, engaging them in investigation and case preparation under the supervision of lawyers, in addition to involving them in earlier steps in the ADR process. Their substantial experience in arbitration would fit them well for such tasks and reduce the attorney time invested. If the union representatives acted as paralegals, recovery of fees for their time might be available if fees are awarded as a remedy. 187 Because most em-183. See supra Part 11.A.3 (identifying the susceptibility of certain wage and hour disputes to this kind of system).
184. The employee would need to prove that she worked overtime without pay and show the amount of time worked, in addition to showing that the employer had actual or constructive knowledge that the employee was working overtime. E.g., Davis v. Food Lion, 792 F.2d 1274, 1276 (4th Cir. 1986). Even where there is some complex aspect to the litigation, such as the use of an expert in the Food Lion case to show that Food Lion's system effectively required off the clock work, id. at 1277, a lawyer could try the first individual case but all subsequent cases should be able to be systematized.
185. See supra Part 11.B.4. 186. See supra notes 130-40 and accompanying text. 187. Recovery for paralegal time is permissible if documentation is available to support the time expended and the tasks are appropriate for a paralegal and not tasks that could be completed by a staff member without such qualifi-ployment statutes refer explicitly to remedial awards of attorneys' fees, it is unclear whether recovery of fees for a nonlegal representative acting in place of a lawyer would be available, however. 188 3. Employee Self-Representation Another alternative would be to train employees for selfrepresentation. This model could be used in cases with a multitude of similar claims that would otherwise be litigated as a class. 189 It would work most effectively in cases with relatively simple legal issues. Self-representation avoids the problem of unauthorized practice of law. 190 It also empowers employees and involves them directly in their own cases, which may decrease the chance that they see the union only as a service provider and increase the chance that they stay involved with the union after the conclusion of the case. 191 The cost to the union should be lower, although it is possible that an attorney might litigate simple cases in less time than it takes to train members to be self-advocates, particularly if there are a small number of members involved.
One risk is that employees will see this as an abandonment of the promise of representation, resulting in dissatisfaction and perhaps even litigation. Thus it should be done only with clear notice to members that this is possible in some cases or with the agreement of the member(s) that it is an effective approach in the particular case.
Hybrid Model
Given all of the considerations outlined above, the best model for representation is one that is flexible. A flexible model enables the union to respond to the specific needs in the particular case by considering the members involved, the particular jurisdiction's limits on representation, the availability of representatives that meet the necessary criteria, and the costs and potential fee recoveries. A hybrid entails administrative costs, since a determination must be made as to what resources to allocate to each case. It necessitates standards for the determination that are clear to both the administrators and the members who are entitled to representation. Clear standards minimize the likelihood of member disappointment, which could undermine the value of the system, and also oflegal liability for failure to represent or effectively represent as promised. Involvement of representative members in creating and administering such standards would be ideal, although might be difficult in larger organizations. Such a system would enable the most effective deployment of union resources and, one hopes, lead to the best chances of success on the claims and incorporation of members in an advocacy campaign to enhance workplace justice.
CONCLUSION
Erosion of worker's rights is proceeding at an accelerating pace. Unions, while declining in strength and influence, remain the most powerful workers' rights organizations in the United States. Unions have an opportunity to both build their membership and advocate for greater protection for the legal rights of workers by creating an arbitration advocacy program. While elimination of unilaterally-imposed employer arbitration would be ideal, it seems unlikely in the current climate. Given that, union advocacy can challenge employer-created arbitration programs by providing employee representation to balance em-ployer power and by mobilizing workers to combat such programs through public protest and legislative advocacy. While there are challenges in establishing a cost-effective program, creative union efforts can meet them, turning an employer tactic used to reduce enforcement of the law to their advantage. Unions must seize every possible opportunity to improve the lives of workers and rebuild a powerful and successful movement to balance corporate power.
